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There is a clear distinction between a cause of action on contract and one based on fraud and deceit. In the former, recovery is 
based upon the express liability assumed by a person in his or her contract,' and in the latter, upon the liability incurred for a 
violation of the duty of honesty and fair dealing that the law enjoins upon one in his or her transactions with another.* The 
right to have a contract annulled for failure of consideration does not depend upon fraud in the inducement,’ and a mere 
breach of contract does not constitute fraud.‘ 


Although there is generally no relief against unilateral mistake, in some circumstances, equity will relieve from the 
consequences of a mistake induced by the misrepresentation of the opposite party.° If the misrepresentation was innocently 
made, and both parties were mistaken, the case may be treated as one of mutual mistake in a court of equity,° but if the 
misrepresentation was willful, the case is governed by the rules applicable to a case of fraud.’ Also, in many jurisdictions, 
misrepresentation of material facts may be a ground for rescinding or avoiding a contract although there is no actual fraud 
and although the statements are innocently made.’ 


While duress has often been said to be a species of fraud, there would seem to be a marked distinction between duress and 
fraud in that in the former, there is an element of force or threatened force that is wholly lacking in the latter, and moreover, 
the injury is ordinarily accomplished in fraud without the knowledge of the victim while in duress he or she is usually fully 
conscious of the illegal element.’ There is also authority holding that coercion is not an element of fraud or misrepresentation, 
only duress. !° 


Likewise, undue influence is often said to be a species of fraud"! or at least constructive fraud." 


Fraud must also be distinguished from the concept of breach of warranty in a sale of goods, which is dealt with exclusively 
under the Uniform Commercial Code.” 


Proof of fraud would necessarily constitute an unfair or deceptive act or practice, but the converse is not always true." 
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As to unfair or deceptive acts or practices, see Am. Jur. 2d, Monopolies, Restraints of Trade, and Unfair Trade 
Practices §§ 1108 to 1118. 
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